
1

Is Intentional Flooding by the 
Government a Taking?

Dwight H. Merriam, FAICP
Robinson & Cole LLP, Hartford



Arkansas Game & Fish Commission 
v. United States 

(US 2012)

• Flooding physical taking case
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Lessons 
Learned • Possible answers to 

important questions:
– Is flooding a physical 

invasion or Penn 
Central-type taking?

– Are temporary 
invasions 
compensable?
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Unanimous for Arkansas, but…

“We have recognized, however, that no 
magic formula enables a court to judge, in 
every case, whether a given government 
interference with property is a taking. In 
view of the nearly infinite variety of ways in 
which government actions or regulations 
can affect property interests, the Court has 
recognized few invariable rules in this area.”
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Arkansas Wins on Remand

• Duration
• Causation
• Foreseeability
• Severity
• Reasonable Investment-Backed Expectations 
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Hurricane Harvey Hits Houston

• Landfall August 25th

• 40-52 inches of rain
• Many homes near Barker and Addicks dams 

were not initially flooded
• August 27th at 2 AM government opened the 

floodgates because cracks began to appear 
and pressure needed to be released

• Many otherwise safe homes were flooded as 
a result
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Evidence that May Prove Important

• Opening gates would flood homes
• Government reasonably certain of the 

impacts
• Mandatory evacuations issued before gates 

opened
• Mayor and other officials acknowledged 

harm would come
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Link for materials:

https://tinyurl.com/CAFM-2017
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